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FURTHER STATEMENT AS TO THE COVERAGE OF 
,' • THE FAIR LABOR STANDARDS ACT OF 1938 

(1) This Bulletin is intended to supplement Interpretative Bulletin No. 1 by 

indicating the answer to some of the questions left open therein. The caution must 

again be stated that interpretations announced by the Administrator, except in cer

tain specific instances where the statute directs the Administrator to make various 

regulations and definitions, serve only to indicate the construction of the law whid 

will guide the Administrator in the performance of his administrative duties unless 

he is directed otherwise by the authoritative ruling of the courts or unless-he shal. 

subsequently decide that his prior interpretation is incorrect. 

(2) The wage and hour provisions of the Act are applicable to employees 

"engaged in (interstate) commerce or in the production of goods for (interstate) 

commerce." Employees are engaged in the production of goods for conmierce where the 

employer intends or hopes or has reason to believe that the goods or any unsegregate/ 

part of them will move in interstate commerce. If, however, the employer does not 

intend or hope or have reason to believe that the goods in production will move in 

interstate commerce, the fact that the goods ultimtitely do move in interstate com

merce would not bring employees engaged in the production of these goods within the 

purview of the Act, The facts at the time that the goods are being produced deter

mine whether an employee is engaged in the production of goods for commerce and not 

any subsequent act of his employer or of some third party. Of course, the fact that 

the goods do move in interstate commerce is strong evidence that the employer 

intended, hoped, or had reason to believe that the goods would move in interstate 
'• . . . 

commerce, , ' 
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(3) As indicated above, whether the employees are engaged "in the production 

of goods for (interstate) commerce" depends upon circumstances as they exist at the 

time the goods are being produced, not upon som.e subsequent event that may or mny not 

be in the control of the producer. Thus, if a shirt nanufacturer produces shirts to 

fill the order of a local retail store in the expectation that the shirts will be 

sold for consumption within the State of production, the manufacturer will not become 

retroactively subject to the Act in respect to those goods, because the retailer sub

sequently goes bankrupt and its whole stock of merchandise, including the shirvs, is 

bought up by an out-of-State merchant and removed to another State. On the other 

hand, if the shirt manufacturer produced the shirts to fill an out-of-State order, 

the rights pf the employees under Sections 6 and 7 of the Act are not affected b'y 

the subsequent fact that a fire destroys the finished shirts before thc-jy are shipped 

out of the State. 

(4) Employees engaged in the production of goods t'ia.t move out of th3 State 

of production are engaged "in the production of goods for commerce" even ti;ough the 

employer does not himself ship the goods across State lines. It is immaterial that 

the producer passes title to the purchaser v;ithin the State of production. If the 

goods are purchased by an out-of-State 'purchaser, f.o.b. the factory, and are 'taken 

by the purchaser out of the State, the emploŷ ses in the factory are engaged in the 

production of goods for intorstate commerco. Tlia same is true if the producer sells 

his products within the State of production to a wholesaler or retailer v;ho, in turn. 

sells them in interstate commerce. 

(5) There are other situations in which employees of an employer who does not 

ship his goods directly in interstate commerco may yet be enga.v5;ed in t'ha production 

of goods for commerce. This v/ill be true v/here a producer sells goods to «L further 

processor thereof within the State who, in turn, sells goods iu interstate commercej 

the first producer's goods being a part or iin,grQuient of the second producer's (.̂ oods. 

In this connection attention is called to Sec'̂ ion 3(i) which defines the term 

"goods" to include "any part or ingredient" of ;;:ocds. Tr.us,̂  if a m-'iiuf;: rturer of 

buttons, sells his product within the Ttate to a m.r...nuraGturer of shirts, 'the shirts 

being shipped in interstate eommerce, the employees of th* futtcri jfanufacturer are 

engaged in the production of goods for commerce. And, if a lumber m»anufacturer 

sells his lumber locally to a furniture manufacturer vi/ho soils furniture in inter

state commerce, the employees of the lumber manu:i.'acturer would likev/ise come within 

the scope of the Act, , , , 

... ' •^i.-a..'..ti'.j:,,a.fipaadtalheA.'iaifci:;ru^ 
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(6) Even where the goods ¥/hich one producer sells to another producer are not 

technically parts or ingredients of the goods which the second producer sells in 

interstate commerce, the employees of the first producer,may be within the scope of 

the Act, Thus, where the manufacturer of containers sells the containers within the. 

State to another manufacturer or to a shipper who packs goods into the containers and 

sells them in interstate commerce, tho employees of the container manufacturer would • 

be engaged in the production of goods for commerce. A contrary interpretation has 

been suggested based uponthe definiti'on of the term "goods" in Section 3(i) which 

provides that the term "goods" ̂ 'does not include goods after their .delivery into the 

actual physical possession of the ultimate consumer thereof other than ei producer, 

manufacturer, or processor thereof." From this definition it has been suggestad that 

the manufacturer or shipper who uses the containers to ship his own goods out of the 

State is the ultimate consumer of the containers and that, consequently, the employ

ees of the container manufacturer are not engaged in the production of goods for 

commerce as' the term "goods" is used in the Act. It is our opinion that the manu

facturer or shipper above is not the ultiimto consumer of the containers. At times 

the purchaser who consumes the contents of the containers is the ultimate consumer of 

uhe containers. For example the ultimate consumer of a shoe box is not the manufac

turer of the shoes but tho man who buys and wears tha shoes. At other times the 

ultimate consumer is the dealer v/ho destroys the containers. Thus, if goods are 

shipped in boxes and the wholesaler or retailer in the State of destination removes 

the goods and destroys the boxes, such wholesaler or retailer would be the ultimate 

consumer of t)\e boxes. Sines it is our opinion that the ultimate consumer of the 

containers is not the manufacturer or shipper above, it becomes unnecessary to 

detsrmino whether employees are cngugod in the production of goods for commerce 

where the goods are delivered within the State into the actual physical possession 

of the ultimate consumer who transports them out of the State. 

(7) A caoe somewhat similar to those t?iat have been considered above should 

be noted. A garment m£).nufacturor sends his goods to an independent contractor within 

the State to have the materials cut and returned to him for further processing. 

After the materials have been cut by the employees of the independent contractor 

they are returned to the garment manufacturer and subsequently move in interstate 

corj. iTce. It seems clear that the employees of the independent contractor are 

engagtjd in tho production of goods for commerce. There is nothing in the definition 

of the word "produced" in Seotion'3(j) that would lend any credence to the argument 

, „i:.lii«ii^;*(V.i*.aEi«K-f-rf^-;. .:.;••,.,.•, «i'.'jr3'.jr..3.Ai..;.,„, 
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that the division of the production functions between tho employees of tho garment 

manufacturer and the employees of the independent contractor who do the v/ork of 

cutting the garments in any way militates against the employees of the independent 

contractor being engaged in the production of goods for commerce. On the contrary, 

oection 3(j) expressly provides that "an employee shall be deemed to have been 

engaged in the production of goods if such employee was employed in producing . . , 

such goods, or in any process or occupation necessary to the production thereof." 

(8) Attention is again called to Section 3(i) v/hich defines goods to include 

"articlos or subjects of commerce of any character." It seems clear that the term 

"goods" includes publications, pamphlets or any other written materials. Accord

ingly, employees engaged in the collection and dissemination of information which is 

transmitted to other States in the form of publications, pamphlets or any other 

written materials are engaged in the production of goods for commerce even though 

the actual v/ork of printing may be done by an independent printing establishment. 

Typically this would apply to employees of organizations such as trade associations 

and research and compilation services. It should be noted, too, that such employees 

ay well be "engaged in commerce" inasmuch as the continued use of the mails and the 

channels and instrumentalities of interstate commerce may well bring the employer's 

business within the category of a business in interstate commerce or may bring the 

employee's work within the category of work in interstate commerce. 

(9) iiVliere an employee is engaged in the production of any goods for intor-

s'tate coimnerce, the Act makes no distinction as to the percentage of his employer's 

goods or of the goods upon which he works that move in interstate commerce. The 

entii-e legislative history of the Act leads to the conclusion that Congress intended 

to exclude from the channels of interstate commerce all goods produced under labor 

conditions detrimental to the health, efficiency and general well-being of workers. 

The President's message advocating the passage of v/age and hour legislation stated 

that "goods produced under conditions which do not mset rudimentary standards of 

decency should be regarded as contraband and ought not to be allov/ed to pollute the 

channels of interstate trade." Congress expressly found in Section 2(a)(1) that the 

oduction of goods under labor conditions detrimental to health, efficiency and 

general well-being of workers "causes commerce and the channels and instrumentalities 

of comjnerce to be used to spread and perpetuate such labor conditions among the 

workers of the several States." The reference in Section 15(a)(1) to "any goods" is 

convincing proof of this intent of Congress to make no distinction as to the percent

age of goods which move in interstate corjmerce. That section makes it unlawful for 

U>^ .•.-a^in! .dK-Ji, l U U ^ O^, W ,1.' 
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any person "(l) to 'transport, offer for transportation,ship, deliver, or sell in com

merce, or to shipJ deliver, or sell with knowledge that shipment or delivery or sale 

thereof in coiimerce is intended, any goods in the production of which any employee 

was employed in violation of section 6 or section 7." .' ' 

(10) Thera are manufacturers or processors who produce goods for consumption 

wholly within the State of manufacture or processing, but receive their raw materials ' 

from outside the State. Typical of this group is a baker who receives his flour 

from outside the State and sells his bread for consumption within the State. Employees 

engaged in the pro-duction of goods for local consumption would seem to be excluded 

from the scope of the Act even though the raw materials upon v/hich they work are 

brought in from outside the State. Interpretative Bulletin No. 1 stated that "the 

Act does not cover plants v/here the employees work on raw materials derived from 

v/ithin the State and where none of the product of the plant moves in interstate com

merce." -This statement left open for further consideration the status of employees 

manufacturing or processing raw aater.ials derived from outside the State where the 

product is cold for local consumption. Such employees are certainly not "engaged in 

the production of goods for (interstate) comraerce" as the term, "commerce" is defined 

in Section 3(b) of the Act, And it seems they cannot be considered as "engaged in 

(interstate) commerce", because they are v/orking on or processing goods that have 

come to rest within the State and have ceased to be articles of interstate commerce. 

Other employees in the same plant, however, such as employees purchasing the raw 

materials from other States or receiving them from other States, may be "engaged in 

comm.erce" and therefore e'ntitled to the benefits of the Act. As stated in Bulletin 

No. 1, the coverage of the Act is "an individual m.atter as to the nature of the 

employment of the particular employee." . -

(11) A case analogous to that set out in the last paragraph is, the case of the 

production of goods to be consumed locally by a producer of goods for commerce where 

the first producer's goods are not a part or ingredient of something the second 

producer is producing for commerce. Where a small mine sells all its coal within the 

State to a local manufacturer engaged in the production of goods for comm.erce, the 

manufacturer using the coal to heat his plant or drive his machinery, the employees 

of the mine are not engaged in the production of goods for commerce. Similarly, 

employees engaged in the manufacture of machines, all of v/hich are sold within the 

State to a local manufacturer engaged in the production of goods for commerce, are 

' not within the scope of the Act. 
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(12) The question arises whether the employees of builders and contractors 

are entitled to the benefits of the Act. The employees of local construction con

tractors generally are not engaged in interstate commerce and do not produce any 

goods which are shipped or sold across State lines. There may be particular employ

ees of such contractors, however, who engage in the interstate transportation of 

materials or other forms of interstate commerce and are for that reason entitled to 

the benefits of the Act. , 

(13) Employees of contractors engaged in maintaining, repairing or recon

structing railroads, ships, highways, bridges, pipe lines, or other essential 

instrumentalities of interstate or foreign commerce would seem to be engaged in 

interstate commerce and subject to the Act. And employees of contractors who are 

employed in repairing or altering buildings used to produce goods for commerce 

might ba hold by tho courts to be engaged in a "process or occupation necessary to 

the production" of such goods within Section 3(j) of the Act and, therefore, within 

the coverage of the Act. . ' 

(14/ Tlie status of wholesalers has been a subject of frequent inquiry. 

Interpretative Biilletin No. 1 states that "employees v/ho are an essential part of 

the stream of interstate commerce "Jre included in the phrase 'engaged in commerce'; 

for ex̂ jnple, — omp3oye'-5s of a warehoiise whose storage facilities are used in the 

interstate dls"bribution of goods." Similt.rly, employees engaged in making sales at 

wholcsa"'.'3 across St:.te lines or in work incicient&l thereto are "engaged in 

commerce." 

(15) Many wholesalers make all their sales within the State in which their 

place of business i?, located, but 'purchase the goods which, they wholesale fi'om 

outside the State. There are varying sitTiations within this groun of wholesalers 
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selling locally. At times, shipment will be made direct to the customer of the 

wholesaler from the out-of-State manufacturer. Again, shipment may be made to the 

'wholesaler after the goods have already been resold to or ordered by the customer. 

Employees engaged in connection with such sales are an essential part of the 

stream of interstate commerce and are included in the phrase "engaged in commerce." 

(16) Again, there will be employees whose sole work is connected with goods 

sold from stock at the wholesaler's place of business. It is possible that a court 

may draw a distinction between employees engaged in connection with the sale of 

goods in the original package and employees engaged in connection with the sale of 

goods after the package has been broken. More likely, however, the courts will 

hold that employees employed in connection with the wholesale sale of goods brought 

in from outside the State are engaged in the stream of commerce and entitled to the 

benefits of the Act, whether or not the goods are sold in the original package. It 

is our opinion that wholesalers purchasing their goods from outside the State 

sho'uld comply with the provisions of the Act. 

(194) 
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